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On Monday February 4, 1935, the Supreme Court

of the United States handed down four decisions in-

volving the rights of statutory liquidators. Three of

these were in suits brought by stockholders and one a

suit brought by a creditor.

These cases have a more or less direct bearing upon



the cause now pending before this Court. For this reason

we are filing this Supplemental Brief pointing out relative

phases of the decisions.

RULE IN CLARK v. WILLIARD APPLICABLE TO
PENDING CASE.

The case most nearly approaching the cause now

before this Court is that of Clark v. Williard, No. 361,

this being the second time this case has been before the

Supreme Court. In the first case, reported in 292 U.

S. 112, 78 L. ed. 1160, the Supreme Court of the United

States had reversed the decision of the Supreme Court

of Montana involving the conflicting rights of a statutory-

liquidator under the Iowa statute and the rights of local

creditors in Montana, in an action brought in the state

courts of Montana, wherein the right involved was that

of a creditor to attach the property of the defunct cor-

poration in Montana after a statutory liquidator had

been appointed in the state of Iowa.

The Supreme Court of the United States in that case

held that this was a question to be determined by the

local law and policy of the State of Montana, pointing

out that every state has control of all process affecting

physical property within its geographical limits. The

Supreme Court of the United States sent the cause back

to the Supreme Court of Montana for a clear definition

of the public policy of the state of Montana, and upon



the second appeal, after the Supreme Court of Mon-

tana held that under the public policy of Montana, the

local creditors were entitled to enforce their rights in the

state of Montana, as against the statutory liquidator ap-

pointed in the state of Iowa, the Supreme Court of the

United States affirmed the decision of the Supreme Court

of Montana.

Applying the principles announced in that decision

we think that the appellees in the pending cause have an

absolute right to enforce their liens upon the property

of appellant corporation within the state of Arizona, and

under the allegation of their complaint to have the same

placed in the custody of a temporary receiver appointed

by the Federal District Court of Arizona for that pur-

pose.

The property involved in this litigation consists

largely of real estate situated in the state of Arizona and

of notes, mortgages and other personal property located

in the state of Arizona, where the appellant corporation

had for years maintained its principal place of business,

and where the money was loaned to the corporation by

the appellees and where the instruments creating the lien

were executed, (delivered).

In the case of Clark v. Williard, 292 U. S. 112, 78

L. ed. 1160, the court points out:

"The position of a claimant who has the stand-

ing of a statutory successor, is more closely analogous



to that of a trustee under a voluntary assignment

for the benefit of creditors (citing cases) than to

one deriving title under a decree in insolvency pro-

ceedings (Security Trust Company vs. Dodd, 173

U. S. 628, 43 L. ed. 837). Yet it is stronger than

either in that for many purposes the corporation un-

der which he claims has passed out of existence."

And in Cause No. 361 between the same parties, decided

February 4, 1935, the court distinguishes the case of

Converse v. Hamilton, 224 U. S. 243, as follows:

"Converse v. Hamilton, 224 U. S. 243, holds

nothing to the contrary. A statutory liquidator of

a Minnesota corporation brought suit in Wisconsin

against defendants there residing to enforce their

personal liability as stockholders in accordance with

a Minnesota statute. The only question was whether

the liquidator so appointed had capacity to sue. In

the view of the court capacity and title were estab-

lished by the laws of Minnesota. United States Con-

stitution, Article IV, Section 1. The ruling did not

affect the power of Wisconsin to subject the pro-

ceeds of the cause of action or any other assets to

the claims of local creditors. Nothing in the case

suggests that creditors of the Minnesota corporation

were suing in Wisconsin or that there was threat

of suit thereafter. The problem now here was left

untouched and unconsidered."

In the case of Security Trust Co. v. Dodd, 173 U. S.

628, 43 L. ed. 837, the court had under consideration the

rights of an insolvent Minnesota corporation involving



an attachment taken by a New York creditor in the state

of Massachusetts, and there held that voluntary or com-

mon law assignments upon property situated in other

states would be generally respected "except so far as they

come in conflict with the rights of local creditors or with

the laws or public policy of the state in which the assign-

ment is sought to be enforced". (Citing numerous cases)

.

The whole subject is treated from the view-point of an

action by attaching creditors taken after the appoint-

ment of an assignee in a foreign state.

We believe that the position of appellees in the in-

stant case is much stronger than that of an attaching cred-

itor, in that they were the holders of an equitable lien upon

the assets of the corporation and had taken steps for

the protection of the property, and the statutory liq-

uidator (if he may be considered such) of Utah failed

to make timely claim to any rights that he possessed.

We think the rule is universal that a statutory liq-

uidator, a trustee in bankruptcy, or an assignee for the

benefit of creditors, whether common law or statutory,

takes the title to property upon which a creditor holds a

lien subject to all the rights of the lienholder. Especially

is this true when the property is in a state other than

that of the domicile of the debtor corporation, the creditor

having a right to resort to the courts where the property

is situated and where he lives, and the assignee or stat-

utory liquidator having only a right to the equity of re-

demption or a surplus left after the lien has been paid.



We are not contending that upon a proper showing

and a compliance with the Federal Equity rules that a

statutory liquidator would not have a right to intervene

in a pending suit, recognizing the jurisdiction of the court

and the propriety of the original proceedings for the pur-

pose of contesting the validity of a lien, but we do claim

that he can assert no right to a superiority of title over

the holder of a valid lien.

That a lien by mortgage or otherwise is not displaced

by the appointment of a receiver or a statutory liquidator,

we think is the universal holding.

See:

McDaniel v. Osborn, 7S N. E. 647, 2 L. R. A. (NS)

615 (Ind.).

Hinkle v. Camden Safe Deposit & Trust Co., 47 N.

J. Eq. 333; 21 Atl. 861;

ff'ade's Appeal, 29 Pa. 328.

PUBLIC POLICY OF ARIZONA.

The public policy of Arizona in regard to foreign

assignments is disclosed in the case of Maconchy v. Dele-

hanty, 11 Ariz. 366; 95 Pac. 109; 17 L. R. A. (NS) 173,

a well-considered case where numerous authorities are

cited, and the substance of the holding is that if the case

does not affect creditors in the forum, but merely relates

to the title of the assignee and his right to collect and



sue for debts due the insolvent, the transfer to the as-

signee under the lex domicilii is sustained, but that this

right will not be extended so as to give the assignee any

title to lands in Arizona, nor to any case where there are

local creditors to be protected. The court cites with ap-

proval Minor on Conflict of Laws, page 322, wherein the

doctrine to which we have just referred is laid down. This

doctrine was approved by the Supreme Court of Arizona

in the case of Home Insurance Company v. Latimer, 33

Ariz. 288, 264 Pac. 103.

Among the cases cited in Maconchy v. Delehanty,

supra, is that of Happy v. Prickett, 24 Wash. 290, 64 Pac.

528, wherein the court held, in a case involving a foreign

assignee, that such recognition would not be given him

when it would place the citizens of the State of Wash-

ington in a more unfavorable position, in attempting to

enforce their own rights, than they would have been in

had not such comity been extended.

The case of Oakey v. Bennett, 11 How. 33, 13 L. ed.

593, involved a case of an assignee in bankruptcy to prop-

erty situated in Texas prior to its annexation by the United

States. In that case the court held that the rights of

the Texas creditors were superior to that of the assignee.

The court says:

"It is believed that no sovereignty has, at any

time, assumed the power, by legislation or otherwise,

to regulate the distribution or conveyance of real
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estate in a foreign government. There is no pretense

that this government, through the agency of a bank-

rupt law, could subject the real property in Texas,

or in any other foreign government, to the payment of

debts. This can only be done by the laws of the sov-

ereignty where such property may be situated."

The above case did not involve the rights of creditors

holding a lien.

As the Supreme Court has pointed out in the case

of Clark V. Williard, supra, under the rule there laid down,

the position of the Bank Commissioner of Utah, "is no

better than that of the dissolved corporation to whose

title he has succeeded or of its voluntary assignee upon

a trust for all the creditors. He must submit, as must

they, to the mandate of the sovereignty that has the

physical control of what he would reduce to his posses-

sion."

As the appellant corporation could not under its ad-

missions in its pleadings and in open court resist the

claims of the appellees ; and as the Bank Commissioner

of Utah whatever his right may be, could assert no

stronger right to the assets upon which the appellees in

this case hold a lien cognizable in equity than could the

appellant corporation; and as the public policy of Ari-

zona, as expressed in the opinions of its Supreme Court,

heretofore cited, is to protect local creditors in proceed-

ings where a claimant is an assignee for the benefit of

creditors and as the state of Arizona has provided a sys-



tern of laws for the protection of creditors holding liens

and for the foreclosure thereof, vesting the jurisdiction

thereof in the courts situated in the state of Arizona,

we submit that the appellant Malia has no right to dis-

turb the jurisdiction of the United States District Court

and the constructive possession acquired by that court

long prior to any asserted right of his and the constructive

possession acquired at a time when he in this proceeding

for all practical purposes disclaimed any right in him-

self to the possession of the assets of the appellant cor-

poration.

In Appendix "A" attached hereto, we set up the par-

ticular statutes of Arizona as to liens and procedure

for the foreclosure of mortgages and pledges.

THE CASE OF COMMONWEALTH OF PENNSYL-
VANIA V. WILLIAMS, DISTINGUISHED.

The above case, decided by the Supreme Court of

the United States February 4, 1935, No. 394, is easily

distinguishable from the case at bar in the following

particulars

:

1. The appellees were stockholders, not creditors;

2. They did not hold an equitable or other lien

;

3. The suit was not instituted for the purpose of pro-

tecting property, on which they had a lien, from waste

and dissipation;
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4. The procedure under the Pennsylvania statute

was adequate for the protection of the stockholders of a

domestic corporation;

5. The corporation involved was a domestic cor-

poration and the property involved was presumably sit-

uated in the state of the domicile;

6. There were no private interests that would suf-

fer from the administration of the company by the stat-

utory liquidator;

7. The state government was carrying out its do-

mestic policy in regard to a domestic corporation;

8. The decision finally rendered did not disturb

any vital interest of a creditor

;

9. The statutory liquidator in Pennsylvania did not

have any notice of the pendency of the suit prior to the

appointment of the receiver, nor had he, like the appel-

lant Malia, filed a motion to intervene, in which he re-

fused to comply with Equity Rule 37, and refused to

admit the jurisdiction of the court or the propriety of the

suit.

10. There was no provision in the Pennsylvania

statute similar to the provision in the Utah statute, under

which the appellant Malia claims, requiring the statutory

liquidator to appear in any case where a receiver was

applied for within five days after he had notice of the

pendency of the suit

;
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11. In the instant case appellant Malia would have

no authority to adjust the rights of the appellees herein

as to their liens, etc., and this could only be accomplished

by a proceeding similar in scope and object to the pend-

ing suit;

12. That case involved only the internal affairs

of the corporation, the relations between the corporation

and the stockholders, and not those of contract creditors

holding liens contracted in a state other than the domicile

of the corporation and rights involving title to real

property

;

13. The competency and fitness of the statutory

liquidator in Pennsylvania were not challenged as was

the competency and fitness of Malia in the pending pro-

ceedings.

The case of Commonwealth of Pennsylvania v. Wil-

liams, supra, was brought by stockholders in a domestic

building and loan association. The complainants in the

original action had asserted no lien and there was no ques-

tion of a conflict between local creditors and a foreign

corporation.

For the reasons we have pointed out we do not see

that the decision affects the pending case. In the pend-

ing case appellant Malia, with full knowledge of the

situation extending over a period of years, permitted

the appellant corporation to remove the assets from the
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state of its domicile, to obtain money by the giving of

contract liens as security therefor, and now questions

the validity of these liens and presumes to pass judgment

thereon and thereby attempts to assume the functions of

a court.

We submit that there is nothing in the procedure

provided by the statutes of Utah which will permit an

adjudication of the rights of Arizona creditors in regard

to assets which are in the state of Arizona and in the

constructive possesion of thQ United States District

Court in and for the District of Arizona. As the appoint-

ment of a receiver in a case involving a lien upon assets

is an ancillary remedy to which any lienholder has a right

upon a proper application to the Federal Court having jur-

isdiction and as it is one that is necessary to give him an

adequate remedy, we think that the order of the court

appointing a temporary receiver should be sustained.

THE CASE OF GORDON v. OMINSKY
DISTINGUISHED.

This case was decided February 4, 1935, No. 395,

and is decided upon the strength of the case of Common-

wealth of Pennsylvania v. Williams, supra. In the Gordon

case the Supreme Court goes somewhat further in stating

its reasons for holding as it did, where it says

:

"But we think that, upon the bare showing in

a shareholder's bill that the defendant corporation
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was insolvent, the court would have been well with-

in the exercise of a proper discretion had it declined

the appointment of receivers and directed a dismissal

of the bill for want of equity. In any event, the al-

legations of the answer, that the possession and con-

trol of the assets of the defendant by the Secretary

of Banking, pursuant to statute, will result in the

preservation of the assets of the defendant and the

proper distribution of funds realized from their liq-

uidation are not challenged."

In the pending case appellees do challenge any claim

made by the appellants that under the administration of

Malia the assets of the defendant would be preserved and

proper distribution of the funds realized from their liquida-

tion would be made. We have pointed out in our brief the

insufficiency of the statutory proceeding in Utah to pro-

tect the right of the lienholding creditors in Arizona. We
have also pointed out that appellant Malia has been negli-

gent in his duties and has connived with the appellant

association in this case and permitted it to continue its

operations to the injury of the appellees and those sim-

ilarly situated until deception was no longer possible.

Unlike the case of Gordon v. Ominsky, supra, in

which there was a '^bare showing in a shareholder's bill

that the defendant corporation was insolvent," in the

pending case there is substantial evidence to sustain all

the allegations of the appellees' bill of complaint. There

was not only the verified bill of complaint but there was

also the admissions of appellants in the record, docu-
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mentary evidence, supporting affidavits, oral testimony

of an officer of the court, and adipissions in open court

made by both appellants through their attorneys, all of

which support the allegations of the bill and also support

appellees' challenge as to the fitness and competency

of the appellant Malia to administer the assets of the

appellant corporation in Arizona, and also the propriety

of his actions in regard to the pending litigation. And

the unfitness and incompetency of appellant Malia were

also disclosed by the records of his own office, as shown

in the record of this case.

In its general features the conduct of this corporation

bears a very close resemblance to that of the conduct of

the corporation in United Sanders Stores, Inc. v. Messick,

39 Ariz. 323, 6 Pac. (2d) 430, where the Supreme Court

of Arizona in approving the appointment of a receiver for

a corporation, gives a striking description of the manipu-

lations of corporate officers of a private corporation:

"The whole record indicates to us that the cor-

poration was organized and operated on the basis of

^heads I win; tails you lose', and that the unfortunate

holders of the preferred stock in particular were de-

ceived through the actions of the board of directors

of the corporation until deception was no longer pos-

sible, and that even then an attempt was made through

the medium of various proposed and existing holding

companies to persuade them to exchange stock of

some value for stock of an even lesser worth, and

thereby to surrender their right of saving from the
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wreck what little remained in actual assets of the

corporation. If such be the facts, and from the

record we cannot say the trial court was not justi-

fied in believing them to be so, it needs nothing

further to show that no other remedy than the ap-

pointment of a receiver would preserve the rights of

the parties. The court had full jurisdiction to act."

A review of the record in this case will show that

the appellant Malia, with full knowledge of the conduct

of the officials of this corporation, connived with it in

the concealment of its delinquencies and wrongful ap-

propriation of the assets of the corporation, and that

even after the misconduct of these officials and the insol-

vency of the corporation were pointed out to him in legal

proceedings, he not only refused to take any action for

the protection of appellees and those similarly situated,

but came into court and attempted to give a clean bill

of health to this corporation. We submit that this alone

demonstrates his unfitness to administer the assets of

the corporation in Arizona.

THE CASE OF PENN GENERAL CASUALTY COM-
PANY V. COMMONWEALTH OF PENNSYLVANIA,

NO. 431, DISTINGUISHED.

In the above case, decided February 4, 1935, liquida-

tion of a domestic insurance company by a state officer,

was sought, and the court held:

''In the absence of a showing that the interests
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of creditors and shareholders would not he adequately

protected by this procedure, the case was a proper

one for the District Court, in the exercise of judicial

discretion, to reHnquish the jurisdiction in favor of

the administration of the state officer."

It will be noticed that the court limits the cases in

which it would be proper for the United States District

Court to surrender its jurisdiction to those in which "the

interests of creditors and shareholders would be adequately

protected by this procedure." That was a case of a do-

mestic insurance company where presumably the prop-

erty was all within the jurisdiction of the state, and no-

where was involved the question of secured liens and the

protection of the property upon which the liens rested

or the procedure necessary to protect the rights of the

various lienholders in the property constructively in the

possession of the United States District Court.

We submit that when these four cases in which the

Supreme Court rendered its decisions on February 4,

1935, are considered, it will be clear that the pending

cause comes within the rule laid down in Clark v. Williard,

supra, that the jurisdiction of the District Court of the

State of Arizona should be sustained and its order appoint-

ing a temporary receiver and restraining the appellant

Malia from removing the assets of the appellant corpora-

tion from the state of Arizona, should be affirmed, to the

end that the local lienholding creditors in the State of

Arizona should be protected in the assertion of their
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rights in accordance with the public policy of Arizona

as disclosed in the decisions of the territorial and state

Supreme Courts of Arizona and in the statutes of the

state.

Respectfully submitted,

Elizabeth G. Monaghan,

Thomas W. Nealon,

Phoenix, Arizona,

Attorneys for appellees Guada-

lupe R. Gallegos and Francesea

Gallegos, his wife, Inga G. Gud-

mundsen and Mata E. Dexter.
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APPENDIX "A"

REVISED CODE OF ARIZONA, 1928:

Sec. 2322. MORTGAGES MAY BE FORE-
CLOSED BY ACTION ONLY; TRUSTEE OF
DEED OF TRUST MAY SELL. Mortgages of real

property and deeds of trust in the nature of mort-

gages shall, notwithstanding any provision in the

mortgage or deed be foreclosed by action in a court.

A trustee named in a deed of trust, not executed to

secure the repayment of a loan of money, may, how-

ever, sell and convey, without right of redemption, in

accordance with the power of sale in such deed of

trust, or other written instrument, or if a trust upon

condition, at any time after the expiration of nine

months continupus default of the conditions of the

deed.

Sec. 2324. JUDGMENT OF FORECLOS-
URE. When a mortgage or deed of trust is fore-

closed, the court shall render judgment for the entire

amount found to be due, and must direct the mort-

gaged property, or so much thereof as is necessary,

to be sold to satisfy the same.

Sec. 2327. SALE UNDER EXECUTION ; DE-
FICIENCY; ORDER OF LIENS; WRIT OF POS-

SESSION. If the mortgaged property does not sell

for sufficient to satisfy the judgment, an execution

may be issued for the balance against the mortgagor

where there has been personal service, or the defend-
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ant has appeared in the action. If there are other

Hens on the property sold, or other payments secured

by the same mortgage, they shall be paid off in their

order, and if the money secured by any such lien is

not yet due, a rebate of interest, to be fixed by the

court, must be made by the holder, or his lien on such

property will be postponed to those of a junior date,

and if there are none such, the balance shall be paid

to the mortgagor. If redemption is not made and

the mortgagor or his assigns refuse, after the expira-

tion of time for redemption, to deliver up possession

of the foreclosed property, the court shall order a

writ of possession to be issued placing the purchaser

or his assigns in possession.

Sec. 3728. ASSIGNMENT OF CHOSE IN
ACTION ; DEFENSES. An assignment of a chose

in action shall not prejudice any set-off or other de-

fense, existing at the time of the notice of the assign-

ment ; but this section shall not apply to a negotiable

promissory note or bill of exchange, transferred in

good faith and upon good consideration before due.

An Act passed by the Legislature of the state of

Arizona in March, 1933, purported to amend Section 2324

cited above. This Amendment was to be submitted to

the vote of the people on October 3, 1933. This Amend-

ment is in all probability unconstitutional. The Act

amending Section 2324 reads:

Sec. 2324. JUDGMENT OF FORECLOSURE.
When a mortgage or deed of trust is foreclosed, the

court shall render judgment for the entire amount

found to be due, and must direct the mortgaged prop-
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erty, or so much thereof as is necessary, to be sold

to satisfy the same; provided, that when a note,

secured by a first mortgage or deed of trust on real

property, is foreclosed and the property sold to satisfy

such judgment, no deficiency judgment can be had

against the defendant unless the complaint specifically

asks for a deficiency judgment. If such deficiency

judgment is contested by the defendant, the plaintiff

must prove on the trial that at the time the note and

mortgage, or deed of trust, were executed the real

property was not of a value in excess of the amount

remaining due on the note or that the depreciation

in value was caused by some act of the defendant

or the original mortgagor, and the question of such

value shall be a question of fact. If the court or a

jury selected to try the action finds that the plaintiff

has failed to establish such fact, then the judgment

shall state that no deficiency can be had against the

defendant should the sale of the real property not be

sufficient to satisfy the amount of the note and mort-

gage, or deed of trust, or other sums mentioned in

said mortgage or deed of trust. When such value is

contested and judgment is in favor of the plaintiff,

then the court or the jury shall find the value of the

real property at the time the mortgage or deed of

trust was given, and the plaintiff shall not be en-

titled to a deficiency judgment for an amount greater

than the difference between the value so found and

the amount due on the note and mortgage, or deed

of trust.

The amendment carried.




